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Assessing risk
understanding
where someone
may lack capacity

The Mental Capacity Act 2005 aims to provide
a statutory framework for acting and making
decisions on behalf of people who lack
capacity to do so for themselves.

You should seek advice from your line manager
if you think that someone may be having
challenges with their mental capacity. If you
feel that they are at risk of harm, you should
also make a referral to the Safeguarding Adults
Team via 01724 297000 or by using the online
form on the SAB website.

Further reading

Available on the Safeguarding Adults Board
website are:

» Mental Capacity Help Cards

» Resources and briefings on executive
functioning and mental capacity

The Mental Capacity Act Code of Practice can
also be found on gov.uk

For Further information, visit our website

www.northlincssab.co.uk

to make a decision?

The law gives a very specific definition of what
it means to lack capacity. As set out in Section
2(1) of the Mental Capacity Act 2005.

‘a person lacks capacity if they are unable to
make a decision for themselves in relation to
a matter because of an impairment of, or a
disturbance in the functioning of, the mind or
the brain.’

Under the Mental Capacity Act, capacity is
decision-specific and time-specific, which
means it can fluctuate depending on the
situation or the person’s condition.

What does it mean to lack capacity

Signs that someone may
lack capacity

The early signs can vary, but they often centre
on difficulties with understanding, memory, or
reasoning. You might notice that someone:

 Struggles to understand simple information
or explanations about their care or finances

< Appears unable to retain information long
enough to make a decision

» Finds it difficult to weigh up options, even
when the choices are clearly explained

« Seems unable to communicate a decision
clearly, either verbally, in writing, or through
gestures

Recognising these signs early allows actions to
be taken before problems escalate.

It prevents situations where decisions are
made without proper understanding, which
could later be challenged or cause distress.

Good practice recording

Below is an example of what evidence courts
expect to see in high quality assessments.

Mrs Smith could describe
the risk in general terms but
she was unable to explain
consequences relevant to her
own situation or develop a
realistic safety plan.

When asked to apply
information to specific
scenarios, she provided

inconsistent or implausible
responses.

You should ensure that you are documenting
that the person can talk about the issue but
cannot use or weigh the information.

This toolkit aims to provide
advice for practitioners when
assessing whether someone
may lack capacity.

It shares a range of prompts
to help determine whether
the person has a full

understanding of risk and
how to assess whether

someone can ‘talk the talk’

but cannot ‘walk the walk’.



1-"'Use & weigh’
structured conversation

A well-structured, conversational assessment using
MCA-based prompts is one of the most effective
tools. It includes questions such as:

« What are the good things about this choice?

» What are the things that could go wrong?

» How likely do you think that is?

« If that happened, what would you do?

You should use an evidence-base linked to their
situation, such as previous known risks. This directly
tests whether they can consider risk, consequences,
and mitigation. It also shifts the burden from

persuasion to demonstration. You are not challenging

their confidence — you are exploring their ability.

Instead of saying... ‘| don't think you
understand the risk’

AL VKXYl ‘Earlier you said you know how to

manage this risk. Can you show/
talk me through what you would
do step-by-step?’

4 - Risk-benefit matrix
(co-produced)

Asimple grid completed with the person:

+ Benefits of choice A

« Risks of choice A

» How likely are the risks?

« How could the risks be managed?

« How important are the benefits to you?

Ask them to compare choices. For example...

‘What are the good things about option A?

‘Why do the benefits matter more to you?'

If they give shallow reasoning, circular answers
(i.e. 'because | want to’) or they focus only on the

positives, it shows that they cannot weigh up options.

2 - Scenario-based testing

Giving short, scenarios relevant to their situation can
help assess whether someone can apply information,
not just recite it. This draws out whether they can
anticipate risk and plan. For example...

‘You've told me you understand epilepsy well.
Can you explain what you would do if you started
to feel a seizure coming on while in the bath?’

‘You say you can keep yourself safe. What would
be the first thing you'd do if you smelled smoke
in your kitchen?’

People who only ‘talk the talk’ often stumble when
asked to apply that information to specific scenarios.

You should ensure that you move from abstract talk
to concrete application.

5 -'What if?’ reasoning prompts

These questions uncover whether they can think
hypothetically and adjust to risk information.
For example:

‘What if your support wasn't there that day -
what would you do then?’

‘What if the weather changed unexpectedly?’

‘What if you started to feel
unwell partway home?’

If they cannot adapt their decision to new risk
information, that is key evidence. Often, someone
who can only repeat back one polished explanation
will often become stuck here.

3 - Teach-back method

The assessor explains the relevant information, then
asks the person to explain it back in their own words.

This is extremely effective and non-confrontational.
You should explain the key risk information, then
check that they can interpret it. For example...

‘Can you tell me that back in your own words,
just so I know I've explained it clearly?’

‘Can you tell me in your own words what might
happen if you went out alone at night?’

This demonstrates their understanding and ability to
process risk. If they can repeat but not put it into their
own words, they are showing verbal recall,

not weighing.

6 - Functional observation

Sometimes the best tool is simply watching how a
person behaves in practice: can they ‘walk the walk’.
Discrepancies between narrative and behaviour
exposes a lack of weighing.

For example...

« They say they follow safety rules-»check if they
actually do

« They say they remember medicationcheck
whether it is happening

If they act contrary to what they say they understand,
this may identify the ‘talk the talk’ vs.
‘walk the walk’ gap.

Without shaming or criticising the person, you could
also conduct a ‘reality check’ challenge using recent
events. You could ask...

‘Last week you said you'd take your
medication on time but it didn’t happen.

What got in the way?’

This approach grounds the discussion in behaviour,
not language.



